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Policymakers have suggested a number of proposals to impose surtaxes on high-income taxpayers. Several of the proposals have focused on 
increasing taxes on long-term capital gains on those with an income above some threshold. However, many taxpayers only occasionally 
have incomes above the threshold. Others only exceed the threshold because of their capital gains realizations. This brief investigates the 
ability of those taxpayers to avoid a surtax by timing the realizations of their capital gains to keep their incomes below the threshold. 

INTRODUCTION 

ver the last ten years there has been increasing concern over Medicare and Social Security funding and the ability of the 
general funds to pay for other federal spending (Mermin et al 2023, Steuerle and Smith 2023). Many proposals to address 
these problems would impose tax increases on those with high incomes, in particular capital income and capital gains. For 

example, the net investment income tax (NIIT), passed as part of the Affordable Care Act, applied a surtax on capital incomes for 
those with modified adjusted gross incomes of at least $200,000 for single taxpayers and $250,000 for married taxpayers.1 Originally 
set with a threshold of $1 million and intended to fund Medicare, the floor was lowered before passage; to comply with procedural 
rules in the Senate, the Act directs the revenues to the general fund (Kofsky and Schmutz 2019).2  Senators Sanders and Warren 
proposed taxing capital income of high-income taxpayers by raising the NIIT to support Social Security (Johnson, Smith, and 
Favreault 2020).  Senator Wyden authored a proposal to support Social Security by taxing long-term capital gains at the same rate as 
ordinary income but sets the floor at $1,000,000.  President Biden’s American Families Plan also proposed to tax long-term gains like 
ordinary income and sets the floor at $1,000,000 of income, although the revenue it would generate would go into general funds.  
The administration’s proposed budgets for FY 2022 and FY 2023 included similar proposals. Other proposals would raise taxes on 
long-term capital gains of those with various incomes (Iacurci 2021). 

 
1 For ease of understanding in this brief we use the term taxpayer rather than tax unit. 
2 See also “ACA and the perils of reconciliation,” Len Burman TaxVox, March 13, 2017, https://www.taxpolicycenter.org/taxvox/aca-and-perils-

reconciliation 

O 
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Determining how much revenue proposals such as these would generate is complicated by capital gains taxes being applied only 
when gains are realized. Indeed, long-term capital gains are taxed at a preferential rate in part because it is relatively easy to avoid 
taxes by deferring realizations, possibly until death when they pass to heirs untaxed. But if gains are only taxed at a higher rate when 
income exceeds a threshold, some taxpayers’ incomes will exceed the threshold only because of capital gains realizations. This raises 
the possibility that they could avoid the tax by stretching out their realizations over several years, realizing gains during years when 
their income is below the threshold. This avoidance strategy works even if the proposals include provisions, such as taxing 
unrealized gains at death, to prevent taxpayers from avoiding taxation by indefinitely deferring their realizations. 

In this brief we examine how much income can escape tax increases through the deferral strategy when a threshold such as $1 
million is involved. Because we have data on taxpayer’s income sources, including long-term capital gains, we can calculate how 
many taxpayers have income over the $1 million threshold because of their long-term capital gains (for simplicity we hereafter refer 
to long-term capital gains simply as capital gains). While we use a threshold of $1 million of 2018 price-adjusted taxable income, and 
the exact results apply to this threshold, the qualitative results will be similar for other thresholds and income definitions. We study 
three time-periods: 2002-2011, 2012-2021, and 2002-2021. For each time-period we use a broad definition of capital gains that 
includes the sale of personally held assets, partnerships and S-corporations, and capital gains distributions, and other types of gains. 
For the more recent time-period, we also examine just gains from personally held assets. For each time-period and definition, we 
allow three avoidance separate strategies. In the first, taxpayers seek to reduce their real income below $1 million by spreading their 
realizations over a five-year period. In the second, they spread realizations over a ten-year period. In the third, they do not realize 
any gains that would push taxable income above the $1 million threshold during the time-period studied. 

This brief is one of two examining how much gains may change in response to a surtax on the capital gains of high-income taxpayers. 
In the second brief, we examine the response of those whose income is too high to avoid a surtax on gains. 

DATA  

The data used in this brief are anonymized data derived from repeated years of tax records at the Internal Revenue Service. The data 
was drawn from form 1040, schedules, and information returns such as W-2s. Here we use taxable income and information on 
capital gains from form 1040 and more detailed information on long-term capital gains from Schedule D for all returns with taxable 
income greater than or equal to $1 million in 2018 dollars in any tax year from 1998 to 2021. We checked for anomalies in the data 
and benchmarked the data against summary statistics published by the IRS. More information is available in Appendix A.  

Analysis 

We analyze the potential for millionaires to avoid a surtax on capital gains in several steps. First, to understand the degree to which 
a millionaire surtax affects the same taxpayers over time, we calculate how persistently taxpayers have incomes over $1 million. To 
compare our results with similar calculations in Carroll (2010), we cover a similar period.  

While $1 million of income is a common threshold, proposals to raise taxes on capital income above that threshold do not always 
define income. Possibly the simplest definition would be gross earnings before deductions and taxes. A more common measure is 
adjusted gross income (AGI), which adjusts for contributions to retirement accounts, investment income, alimony, foreign earned 
income of those living abroad, and other subtractions. Tax statistics produced by the Internal Revenue Service (IRS) frequently use 
this definition. In addition, there are many types of modified adjusted gross incomes (MAGI). For example, the threshold for the net 
investment income tax (NIIT) uses AGI but without any exclusion of foreign earned income. Taxable income further narrows the 
definition by subtracting additional deductions.  

Here we focus on taxable income because it is the definition used by the Biden administration in its latest proposed budget (US Dept 
of Treasury 2023). However, using taxable income allows some taxpayers to move below the threshold not just by timing 
realizations —the focus of this brief — but also by increasing deductions. For example, taxpayers could pair realizations with large 
charitable contributions. We therefore present in Appendix B tables that reproduce the tables from the body of this paper but using 
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AGI instead of taxable income. Appendix C briefly describes the relationship between itemized charitable contributions and long-run 
capital gains. These tables provide at least the potential for some taxpayers to offset their gains with contributions and slip below 
the $1 million threshold for taxable income.  

To determine the potential to avoid the surtax, we calculate the number of tax returns with at least $1 million of taxable income, 
with and without long-term capital gains. We then estimate the ability of taxpayers to avoid the surtax through three methods that 
shift the timing of realizations. The first two methods shift realized gains over five years and over ten years. The third method, never 
realizing gains subject to the surtax, is addressed by recent proposals to tax unrealized gains at death. The first two methods, on the 
other hand, are not. 

Millionaires are not the same group of people over time. Many people, even those with high incomes, have stable or generally 
increasing incomes based on wages and salaries. But temporary salary increases, such as bonuses or income from personally owned 
businesses, can temporarily raise incomes above $1 million. Others are only occasionally or uniquely a millionaire when they realize 
long-term capital gains.  

This gives many taxpayers some control over the degree to which they would be subject to a tax increase that starts at a $1 million 
threshold. Over the long run, people can take lower-paying jobs, or take jobs with untaxed perquisites in lieu of taxable income. 
Alternatively, they could obtain access to unrealized gains by borrowing money using assets with unrealized gains as collateral.  

Here we examine the effectiveness of a simple strategy: adjusting gains over many years rather than realizing them in one year, 
which would push taxable income above the $1 million threshold. To start, we calculate how many taxpayers are over the $1 million 
threshold because of their capital gains.  

In Table 1 we report the number of taxpayers with at least $1 million in taxable income, both with and without long-term capital 
gains.3 Over the 2002-2011 time period, more than 380,000 taxpayers had at least $1 million in taxable income for only one year. 
This represents more than 45 percent of the 837,000 taxpayers with income above the threshold for at least one year. About 
132,000 taxpayers (16 percent) exceeded the threshold for two years over the same time-period.  

This sharp drop is consistent with Carroll (2010). Using a panel of data from 1999 through 2008, he calculated the number years in 
which taxpayers had a modified AGI (MAGI) that exceeded $1 million in 2007 dollars. He found that only 16 percent of taxpayers had 
more than $1 million in MAGI for two years of the sample. 

 
3 All amounts are in 2018 price-adjusted dollars. Net long-term capital gains are the total of net long-term capital gains reported on Schedule D. For 

the 2022 tax year, this is found on line 15 of Schedule D or reported on form 1040 line 7 for filers not required to file Schedule D. We limit 
table 1 to taxpayers whose primary tax payer is between ages 20 and 60 at the beginning of the period. 



TAX POLICY CENTER | URBAN INSTITUTE & BROOKINGS INSTITUTION 4 

Table 1 also shows that being a millionaire for longer periods is increasingly uncommon. Those with millionaire incomes for one or 
two years represent 61 percent of the total, and 71 percent were millionaires for three or fewer years (Carroll found that about two-
thirds of taxpayers were millionaires for one or two years, and just under three-quarters were for three or fewer years). Slightly 
more than 20,000 taxpayers crossed the threshold for nine more years, while less than 4 percent cross the threshold every year. 

 

Column (b) shows that of the one-year millionaires, about 241,000, or just under two-thirds, are millionaires even if long-term 
capital gains are not included. Thus, about one-third of these taxpayers are millionaires only because of their capital gains 
realizations. The remaining two-thirds represents taxpayers experiencing other one-time events. Similarly, about one-quarter of the 
two-year millionaires only exceed the threshold because of long-term capital gains. For those with taxable income that exceeds $1 
million for three through nine years, the share of taxpayers that were millionaires because of capital gains generally declined from 
19 percent down to 15 percent at 10 years. Thus, the more frequently that a taxpayer is a millionaire, the less likely capital gains are 
the deciding factor. 

The 31,000 taxpayers that consistently exceed $1 million in taxable income without long-term capital gains cannot change the timing 
of their gains to avoid a tax increase on the gains of millionaires. These may represent the taxpayers that are the object of proposals 
to impose a millionaire surtax, but they represent only about 4 percent of the taxpayers described in Table 1. The other 96 percent 
are either occasional millionaires or they have the potential to avoid the tax by changing the timing of their long-term capital gains 
realizations. 

In columns (c) and (d) we show the results of a similar analysis over the years 2012-2021. This period did not experience a major 
financial crisis, although it does include two years of the COVID-19 pandemic. Again, most taxpayers exceeded the threshold only 
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one time, and only 6 percent of taxpayers exceeded it every year. About 30 percent of the single-year taxpayers exceeded the 
threshold because of capital gains. Nearly one-quarter, however, exceeded the threshold every year because of their capital gains. 
Slightly less than 95 percent are either only occasional millionaires or they have the potential to time their realizations. 

We explore this potential in Table 2 by calculating the number of taxpayers with more than $1 million of taxable income including 
and excluding long-term capital gains, and the amount of gains that could be subject to a tax on millionaire gains, for the years 1999 
through 2021. The number of millionaires rises and falls with the economy, falling from 351,000 in 2000 down to 231,000 in 2002 
(just after the 2001 recession). It rises again to 431,000 by 2007, down to 236,000 during the Great Recession and then rising almost 
every year through 2020. The decline to 507,000 in 2021 may represent the effects of the COVID-19 pandemic. Although long-term 
capital gains also vary with the overall economy (presumably through financial markets), column (b) shows a similar pattern for 
those taxpayers that cannot escape a tax on capital gains. Mirroring the pattern shown in column (a), the number of taxpayers in 
column (b) peaked in 2000, bottomed out in 2002 before peaking again in 2007 and bottoming out in 2009. Over subsequent years it 
generally rose until 2020 before falling in 2021. 

Unsurprisingly, these movements with the market are relatively stronger with capital gains, which are both voluntary and are 
strongly influenced by financial markets, than for other sources of income. This implies, as we show in column (c), that the 
percentage of taxpayers that can fall below the threshold by not realizing gains also rises and falls with the economy. In 2000, 33 
percent of those with $1 million in taxable income would have fallen below that threshold if they had not realized their gains. This 
share falls to 20 percent in 2002, then rises again through 2007 before falling to 13 percent in 2009 and rising roughly thereafter.  

These figures represent total long-term capital gains, which includes gains from the sale of personally held capital assets, but also 
installment sales, gains from partnerships, S corporations, estates and trust, capital gains distributions from mutual funds reported 
on Schedule D, and other sources. 

Although this is the broadest measure of capital gains, it may include gains from assets that are not easily sold. For example, estates 
and trusts may be highly structured vehicles for holding assets that do not allow for strategic timing of realizations and shifting 
realizations from partnerships and S corporations may need agreement from other investors with different priorities. Much of the 
research on the response of capital gains to taxation focuses on gains from the sale of personally held capital assets, such as stocks 
and bonds.  Dowd, McClelland and Muthachareon (2015) show that gains from these assets are more responsive to changes in tax 
rates than gains from some other types of assets.4 

 
4 Other researchers have found similar results. Examples include Feldstein, Slemrod, and Yitzhaki (1980), Auten and Cordes (1991), Burman and 

Randolph (1994), and Auerbach and Siegel (2000). 
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For that reason, columns (e) and (f) parallel columns (b) and (c), but only considers gains from the sale of personal capital assets, 
such as stocks and bonds (data were only available starting in 2012).  This column shows that about half as many taxpayers have 
more than $ 1 million in taxable income excluding these actively traded gains. While this represents only a fraction of all gains, it 
would be easiest for a taxpayer to adjust the timing of these realizations.  

But any change in government revenue would be based on the amount of realizations that could be subject to tax, not the number 
of affected taxpayers. Column (d) shows that over the 1999–2021 period this amount equals $7.5 trillion, with $4.1 trillion subject to 
the tax from 2012 to 2021.5 Assuming a tax increase from 20 percent to 37 percent, a naïve estimate suggests that the increase 
could have raised $705 billion over the 2012 to 2021 period.  

A revenue estimate, however, would include estimates of tax-avoidance. To form estimates of the gains that could be subject to tax 
after avoidance, in Table 3 we consider three alternative avoidance strategies, over the time-periods 2002–2011, 2012–2021 and 
2002–-2021. First, we calculated the total amount of gains in taxable income, the amount of income greater than $1 million, and the 
amount of long-term capital gains that would be subject to a tax increase on those with more than $1 million in income. (In a second 
brief we estimate the response of those taxpayers to changes in tax rates.) For those taxpayers with incomes above $1 million even 
without capital gains, all gains are subject to the tax. For those with incomes excluding capital gains below $1 million, the amount of 
long-term gains above $1 million would be subject to the tax.6 

While this tax would apply to a small share of taxpayers, it would apply to most long-term capital gains.  Over 2002 to 2011, nearly 
$4.0 trillion in gains were included in income, of which $2.5 trillion, or 63 percent of gains, would have been subject to a capital gains 
surtax. A similar share would have been subject to the tax over the 2012–2021 and 2002–2021 periods, representing $4.1 trillion 
and $6.7 trillion, respectively. Although the tax would have applied to a small number of taxpayers, the capital gains share of their 
income was substantial. Over the 2002–2021 period 40 percent of income above $1 million came from long-term capital gains. 7 

We consider three strategies taxpayers could use to avoid paying the millionaire surtax. In each strategy we allow taxpayers to 
realize long-term capital gains in a way that minimizes the gains that would be subject to the millionaire surtax. Taxpayers defer 
gains they’d otherwise realize that would push taxable amount above $1 million to years when their taxable income would without 
the gains be below $1 million. In the 5-year scenario, we force taxpayers to realize all stored gains every five years. This 5-year 
planning horizon may be very long for a typical taxpayer, but those earning at least $1 million a year are likely to have financial 
advisers that help plan over long horizons. In the 10-year scenario, we force taxpayers to realize all stored gains every 10 years. This 
horizon allows taxpayers a great deal of flexibility in arranging their realizations. In the maximum avoidance scenario, we allow 
taxpayer to retain all surplus gains that would push income above $1 million until they pass out of the study period.  

 

 
5 The extremely large spike in realizations in 2021 ($860 billion) accompanied by a small increase in the percent of units subject to the tax indicates 

that some millionaires realized unusually large gains. 
6 We only consider the surtax on long-term capital gains because short-term capital gains are already taxed at the ordinary tax rate. 
7 2020 long term capital gains of $1.1 trillion are reported on Schedule D are found at https://www.irs.gov/pub/irs-soi/20in14acg.xls and 2020 AGI 

of $12.6 trillion is found at https://www.irs.gov/pub/irs-soi/20in14ar.xls. 

https://www.irs.gov/pub/irs-soi/20in14acg.xls
https://www.irs.gov/pub/irs-soi/20in14ar.xls
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Over the 2002–2011 period, because of taxpayers spreading realizations over five years, gains subject to the tax increase would have 
decreased by $444 billion, an 18 percent reduction. However, as described in Table 1, this time-period includes the Great Recession 
when incomes dipped dramatically. The more recent time-period of 2012–2021, which featured strong economic growth would 
have only allowed for a 10 percent reduction in gains subject to the tax. Over the two time-periods combined, which presents the 
results over a variety of macroeconomic conditions, this would have meant a 13 percent reduction in gains subject to the tax.  

If taxpayers instead have a ten-year timing horizon, the more flexible timing would have allowed for nearly $850 billion, or one-third 
of all gains, to have escaped increased taxes over the 2002–2011 time-period. Over 2012–2021, 16 percent of gains could have 
escaped additional taxation and over 2002–2021 22 percent could have escaped additional taxation. 8 

These estimated changes may be overstatements if it is difficult for gains from sources such as estates and trusts lack the ability to 
quickly re-time realizations. In Table 4 we estimate the reduction in personally held gains subject to the tax. Over a 5-year time 
horizon, over $120 billion of personally held gains would have escaped taxation, which constitutes about 3 percent of all long-term 
gains realized over that time-period. Over the 10-year horizon, gains subject to the tax would have fallen by about $220 billion, or 
about 5 percent of all long-term capital gains. If all personally held capital assets were held until death, gains subject to the tax 
would have fallen by about $1.4 trillion, or about one-third of all gains. 

 
8 We also considered allowing taxpayers to realize gains a year in advance. This slightly increased how much gains could escape the surtax: the 17.7 

percent decline over 2002-2011 found in Table 3 becomes 19.5 percent. The 9.9 percent over 2012-2021 becomes 10.8 percent and the 12.9 
percent over the entire 2002-2021 period becomes 14.1 percent.  
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DISCUSSION 

It is clear that a potentially significant amount of gains could escape taxation by taxpayers strategically realizing gains. This strategy 
will be more effective over longer time spans and during economic downturns. Longer time spans also make it easier to shift gains 
that are not personally held. On the other hand, personally held gains are easily shifted over both short and long time-periods.  

Combining the two estimates, a 2-percent decline in the realizations of personally held capital assets can be justified as a lower 
bound on the immediate response to an unanticipated increase in the tax rate on millionaires. A 22 percent decline can be justified 
as an estimate of the long-range decline in realizations of all capital assets. In a period of economic volatility, a one-third decline in 
all realizations could occur.  

Maximum avoidance could occur in several ways. First, it could mean holding gains until death. Whether that is preferred by a 
taxpayer will depend on factors such as their rate of return, discount rate, expected life span and desire to leave a bequest. But 
some taxpayers may defer realizations over shorter time-periods. For example, rather than strategically realizing gains over a 5-year 
period, a taxpayer could not realize any gains at all, with the hope that the preferential rate is reinstated. Regardless of the time-
period, taxpayers may also choose to give away their assets rather than keep them. Under current law, taxpayers who give away 
gifts of appreciated assets do not pay taxes on the unrealized gains and, if they itemize their deductions, claim the gift as a charitable 
donation. Over the long run, some taxpayers may choose to keep their income below the threshold by reducing their investments. 
They could, for example, choose to consume their income rather than save and invest it. Taxpayers may also engage in evasion by 
moving assets abroad. 

The results presented here only consider timing changes. Changes in deductions, such as charitable giving, would lead to additional 
reductions in capital gains that could be potentially exposed to the tax increase. The results should therefore be seen as lower 
bounds on the actual amount that would avoid additional taxation. Of course, contributions to charity can be viewed as a social 
good, thus incentivizing charitable contributions may be seen as a benefit rather than a cost. If it is viewed as a cost, however, it 
could be avoided by defining the threshold in terms of AGI rather than taxable income. 

CONCLUSION 

In this research we explore who would be subject to a tax on millionaires, how frequently, and their ability to respond by re-timing 
their realizations. We find that over a 10-year period nearly half of taxpayers who earn at least $1 million of taxable income in a 
year, only exceed $1 million once. Only 4 percent of taxpayers with taxable income of at least $1 million in each of 10-year periods 
always exceed $1 million of taxable income without gains. This leaves considerable room for timing realizations, and we find that 
taxpayers could avoid the additional tax on up to one-third of gains simply by realizing them over several years. The actual amount 
avoiding extra taxation may be larger or smaller than this. On the one hand, that amount includes gains that may not be under direct 
control of the taxpayer. On the other hand, there are additional avoidance strategies, such as pairing realizations with charitable 
contributions or simply giving away assets with unrealized gains, that are not considered in this brief. Future research should 
consider the degree to which these would affect tax revenue collected. 
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APPENDIX A 

We construct a longitudinal panel of tax filers based on the masked tax identification number and tax year. Our data come form 
1040, schedules, and information returns such as W-2s. We use income data from form 1040, itemized deduction information from 
schedule A, capital gains data from schedule D, business loss data from schedule E, and birth and death years from the Social 
Security master file for all returns with adjusted gross income (AGI) greater than or equal to $1 million in 2018 inflation-adjusted 
dollars in any tax year from 1998 to 2021. Our sample includes 2,395,527 unique tax filers. This is a 100 percent sample of eligible 
filers, and includes both timely and later filers. We assume that any missing year in the panel before death represents a tax year the 
filer was not required to file, and we set the tax variables to zero. We convert all income variables to 2018 price-adjusted dollars. 

We validated the reported income amounts by comparing the annual number of filers with selected income sources and amounts of 
income by source for filers with at least $1 million in AGI with published Internal Revenue Service data by AGI (Table 1.4-- Individual 
Income Tax, All Returns: Sources of Income, Adjustments, and Tax Items, by Size of Adjusted Gross Income for 2001 to 2020 and 
Table 1.4A. Returns with Income or Loss from Sales of Capital Assets Reported on Form 1040, Schedule D: Selected Items, by Size of 
Adjusted Gross Income for tax years 2012 to 2020 https://www.irs.gov/statistics/soi-tax-stats-individual-statistical-tables-by-size-of-
adjusted-gross-income#_grp5). This validation confirmed the accuracy of our data extract. 

Our analysis focuses on two separate definitions of long-term capital gains. First, we examine long-term capital gains as reported on 
schedule D line 15. Second, we examine capital gains that more closely reflect the gains from personally held assets, defined as the 
sum of transactions reported on Forms 8949 and lines 8a through 10 of Schedule D. We have data for the full capital gains for tax 
years 1998 to 2021 and the personally held gains variables for tax years 2012 to 2021.  

The underlying data do not contain variables representing capital loss carryover. We create both short-term and long-term capital 
loss carryover using taxpayer’s prior year tax return. The capital loss carryover is the loss reported on schedule D line 16 that is more 
negative than the $3,000 loss limit ($1,500 for married filing separately). We use the calculations described in the schedule D capital 
loss carryover worksheet to construct short-term loss carryover (schedule D line 6) and long-term loss carryover (schedule D line 14). 

We make adjustments to reported capital gains as follows: 

 Some filers with capital gains are not required to file Schedule D. They report capital gains directly on form 1040. In these cases, 
we assign the capital gains reported directly on form 1040 to long-term capital gains distributions (schedule D line 13). 

 The instructions on schedule D line 21 say to enter the smaller of the amount of the loss on schedule D line 16 or $3,000 ($1,500 
if married filing separately). Beginning in 2004, the instructions for line 21 added the statement: “Note. When figuring which 
amount is smaller, treat both amounts as positive numbers.” In a number of cases, filers entered ($3000) on line 21 instead of 
the correct smaller loss reported on schedule D line 16. This error was more prevalent in tax years before the instructions added 
the additional note. For filers with this type of reporting error (less than 0.1 percent of our sample), we corrected the amount 
reported on form 1040. 

 After correcting the above issues, some filers (less than 0.1 percent of our sample) still have values reported on schedule D line 
21 do not match the amount reported on form 1040. In these cases, we adjust the capital gains distribution amount (schedule D 
line 13) so that the values from schedule D are consistent with the amount reported on form 1040. We updated the amounts 
for schedule D line 15 (net long-term capital gain or loss), schedule D line 16 (combined short-term and long-term gains or loss), 
and schedule D line 21 (amount reported to form 1040) to include the changes we allocated to schedule D line 13. 

In our simulation, we assume that all capital gains for filers with taxable income above $1 million dollars would be subject to a higher 
tax rate. In our avoidance strategy, we let filers realize as much long-term capital gains as possible while keeping the taxable amount 
below $1 million. If the filer has too much capital gains, the excess is stored in a notional account. In years with taxable income 
below $1 million, we let the filer spend from this notional account as much as possible to keep taxable gains below $1 million. 

In the current tax treatment calculations, we use capital gains as reported on form 1040. In the “spread gains over five years” 
simulation, we implement the avoidance behavior, but force all filers to realize all stored gains every five years. Beginning in 2002, 

https://www.irs.gov/statistics/soi-tax-stats-individual-statistical-tables-by-size-of-adjusted-gross-income#_grp5
https://www.irs.gov/statistics/soi-tax-stats-individual-statistical-tables-by-size-of-adjusted-gross-income#_grp5
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we force filers to realize any stored gains in 2006, 2011, 2016, and 2021. In the “spread gains over ten years” simulation, we force 
filers to realize any stored gains in 2011 and 2021. In the “maximum avoidance” simulation, we allow filers to retain any stored gains 
through the end of the simulation period. Effectively, we let them retain any stored excess gains until death. One might expect the 
realized gains over the five-year period in the “current tax treatment” to equal the “spread gains over five years” in each five-year 
period. For many filers, this is true. However, it is not the case for filers with capital losses because the capital loss carryover amount 
is based on prior tax year data.  

For the amounts reported in table 3, we allow filers to avoid all long-term capital gains. For the amounts reported in table 4, we limit 
avoided capital gains to long-term gains from personally held assets. In each simulation, we recalculate realized capital gains, taxable 
income, capital loss carryover, and the amount of long-term gains subject to the simulated higher long-term tax rate.  
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APPENDIX B 

In this brief we evaluate taxpayers with at least $1 million of taxable income. However, proposals may use other definitions of 
income when setting that threshold. Here we provide tables similar to those in the body of the paper, but using $1 million of 
adjusted gross income, rather than taxable income. 
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APPENDIX C 

Although we do not provide a detailed analysis of how itemized charitable deductions can be used to offset realizations of capital 
gains, we provide the following tables. These tables show that gains and contributions are related, and that there is some ability to 
offset gains with itemized contributions. However, gains typically exceed contributions for most taxpayers, so there would only be a 
partial offset. 

Table C1 describes the persistence of various levels of giving by those who itemized their returns and reported charitable 
contributions and had at least $1 million in taxable income. About 553,000, or 23 percent, never provided as much as one percent of 
their AGI from 2002 through 2011, while about 77 percent did for at least one year. But just over 2 million, or 87 percent, never gave 
at least 20 percent, and only 13 percent did at least once. The period from 2012 to 2021 follows a similar pattern. Table C2 reports 
the share of filers each year that report contributions of various amounts, written as shares of AGI. Between 33 percent and 43 
percent gave at least 1 percent of AGI, while between 10 and 13 percent gave away 5 percent or more. In any year about 1 percent 
gave away at least 30 percent of their income. Tables C3 and C4 describe the number and share of taxpayers in 2017 that make 
contributions, measured as a share of the long-term capital gains they realized. Of those realizing less than $10,000 in capital gains, 
nearly three-quarters made contributions that exceeded their gains, but only 2 to 3 percent made contributions between 80 percent 
and 100 percent. Of those with gains between $10,000 and $20,000, nearly half made contributions greater than their gains. But of 
those with at least $100,000 in gains, only about 5 percent made contributions exceeding their gains. 
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